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EDITORIAL NOTES. 


CHAMPERTY and maintenance are not criminal in New Jersey, al- 
though the business of carrying on tort cases for a percentage of the 
amount recovered, is not looked upon with credit, nor is it encouraged 
by the New Jersey Bar. In Hassell v. Van Houten, 12 Stewart 102, 
it was held that counsel might make an agreement with his client to re- 
tain one-half the sum collected for his services, and that the court would 
enforce such an agreement, but a number of old English cases cited in a 
note by the reporter, throw considerable doubt as to the soundness of 
that decision. The law was stated in Schomp y. Schenck, 11 Vroom 
195, but the Chief Justice, whowrote the opinion in Schomp v. Schenck, 
subsequently charged the jury in the case of England v. Gebhardt, and 
evidently expressed his personal views. « The case of England v. Geb- 
hardt was a suit for a libel, and there was a bargain to prosecute the 
case for one-half the sum recovered, and the Chief Justice said: ‘“ In 
my judgment such arrangements in this class of cases are highly pre- 
judicial to the public interests, and I think improper. They are not 
illegal; a man can do it if he sees fit; a client and counsel can make 
that bargain; but it has been considered criminal, and I must say I 
would not disapprove of its being so considered now. I think it is very 
injurious in every way.” This charge was reported in 8 New JERSEY 
LAW JouRNAL, page 146. 

Judge Bedle, of the First District court of Jersey City, has followed 
these decisions in a recent case of George J. Stanford v. John Werder 
ct al. The opinion is given in full on another page. But in this case 
the plaintiff, Stanford, who is not an attorney, but a collector of claims, 
sued Werder, the defendant, for money which he, Stanford, had ad- 
vanced to Werder for household expenses, counsel fees, ete., the said 
Stanford having made an arrangement with Werder to prosecute his 
claim for damages against an electric railway company, and during the 
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period before recovery had agreed to supply Werder with whatever 
funds were necessary for his living expenses. In this ease Werder set- 
tled directly with the electric railway company, and a suit was brought 
by Stanford to recover moneys advanced under the agreement, as well 
as counsel fees paid by Stanford to an attorney who had brought a suit 
in the name of Werder. ‘The court held that such a claim was against 
public policy, and could not be enforced. This will have a beneficial 
effect in more ways than one, for the courts of many of the circuits 
are clogged with tort cases awaiting trial. A majority of these are 
against various railroad companies, and it is said many are taken in a 
manner similar to the case referred to in this note. 


Lawy&ks who draw mortgages cannot secure a special attorney’s col- 
lection fee by having it so stipulated in the mortgage. Whatever coun- 
sel fee is to be awarded, is wholly within the discretion of the Chancel- 
lor, according to United Security Life Insurance Co. v. Smith, 6 Dick. 
635. This matter has again come up for consideration in the Court of 
Chancery in Security Trust & Safe Deposit Co. v. Taylor, decided Janu- 
ary 8, 1897, in which Reed, Vice-Chancellor, says: ‘‘ Under the prac- 
tice of this court such stipulations are entirely disregarded.” The fee 
stipulated for in the mortgage was two per cent., which would have 
amounted to about $90, but the Vice-Chancellor said he ** would allow a 
counsel fee of $20.” 


THe cask of Woodward v. Séuth. decided in the Court of Chancery 


last month, does not advance any new doctrine. It simply establishes 
the well known legal proposition that a note altered after its execution, 
by a stranger, cannot affect the liability of the original parties. It is cer- 
tainly a principle of law, as old as the law itself, that a contract in writ- 
ing can only be altered by one of the parties thereto, and not by some 
outside party who tampers with it for fraudulent purposes. In the case 
referred to, a promissory note was dated on Sunday. The evidence 
showed that the note was not made on that day, but was the result of a 
first of April transaction, consummated on the first legal day in April, and 
signed, thoughtlessly, as of April 1, when it should have been April 2. 
A subsequent holder of the note changed it, in a bungling way, to April 
2, probably supposing the original date would invalidate it. The ques- 
tion was whether this change vitiated the note. Reed, V. C., expressly 
says: ‘An alteration made by someone, other than the present parties, 
or their agents, cannot affect the note now in question. Besides this, 
unless the alteration was fraudulently made by one of the present par- 
ties, the original consideration for which the note is presumed to have 
been made originally, would support the notes now held by the present par- 
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ties. Hunt v. Gray, 6 Vr. 227.” Of course this is good law, and of 
course it ought to be so. 

Most oF the journals, if not most of the lawyers in the state, are con- 
sidering the question of biennial sessions of our State Legislature. <A 
majority of the leading newspapers appear to favor the change. A few 
strong journals oppose it, notably the Newark Sunday Advertiser, whose 
editorials are usually expressed with much force and a great deal of 
common sense. The Daily Advertiser and Evening News of Newark, 
however, both favor biennial sessions. We have endeavored to consider 
the question in all its bearings, and it seems to us that the weight of 
argument is on the biennial side. It is very true, as suggested by the 
Sunday Advertiser, that in our day, when as much business is transacted 
in one year as was formerly done in five years, and when various prob- 
lems come up sometimes for solution with surprising rapidity, there 
are advantages on the side of an annual election for Members of 
Assembly, and an annual opportunity to secure the passage or repeal of 
measures which may be close to the heart of the people. But, after all, 
the disadvantages of the annual session are so great, and so many 
weighty reasons are presented for fewer meetings of the iegislative body, 
that we believe the people of the state generally would appreciate the 
comfort of a rest from legislative tinkers, and, on the whole, we shall 
fare better with less legislation. 





As A MATTER of fact, thirty-nine of the forty-five states of the Union 
have proved the advantages of less frequent legislative sessions than 
those of New Jersey and New York. It cannot be possible that large 
states like Pennsylvania, Texas, Oregon, California, Ohio, Illinois, In- 
diana, lowa., etc., should have adopted the plan of a session once in two 
years, without giving the matter serious thought, or that they would now 
continue it without being thoroughly convinced by experience that such 
an order of things is for the public good. Col. Frank Reeder, Secretary 
of State of Pennsylvania, whose knowledge of political and business 
affairs in that state is by no means limited, says in reply to a recent let- 
ter of inquiry addressed to him: ‘There has never been any inclina- 
tion exhibited in any quarter of our state to return to annual sessions, 
and any effort to do so would meet with certain failure. Biennial ses- 
sions have been a benefit in the saving of one-half the former cost of 
legislative sessions; they have given greater stability and permanency 
to our statutes, and they have prevented a great deal of unnecessary 
and confusing amendment and revision.” The secretary of state of lowa 
says: ‘ There is no inclination of our people to return to an annual 
session, and an attempt in such line would meet with no encouragement 
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whatever—in fact, the tendency is towards longer intervals between 
meetings of the body.” And the secretary of Indiana writes: ‘ Bien- 
nial sessions give time for laws to be fairly tried and tested before the 
next Legislature meets, which under the annual arrangement they can- 
not have. The law in eighteen months can adjust itself and be found 
valuable when in only a few months it might be thought only detri- 
mental. Thetruth of the matter is, too much of our legislation has been 
crude and hasty.” 


THERE is a mint of common sense in this last statement by Secretary 
Owen, of Indiana. When a lawyer of another state gets hold of the last 
edition of the New Jersey statutes, in three volumes, and looks over the 
undigested mass of laws on such subjects, for instance, as ‘ Borough 
Governments,” ‘* Municipal Corporations,” ‘‘Towns and Townships,” 
etc., he is amazed and wants an explanation. The General Statutes of 
any of the Western States are so condensed and to the point that he can 
not quite understand why ‘New Jersey should govern her people in this 
crude way. ‘The reason is not far to seek. Every young and inexperi- 
enced legislator who goes to Trenton fancies he is sent there for the 
express purpose of tinkering with about every law which affects his 
locality. The fact that the law is not on its face especially baneful, pre- 
vents its being relegated to the shades of oblivion, and the chances are 
it will get upon the statute book. If it be answered that this same thing 
might occur were the sessions biennial, the reply is that these ecrudities 
will at least be reduced one-half, and we would not be suffering constantly 
from needless, petty and deplorable alterations and amendments. We 
have altogether too much and not too little legislation. The people at 
large are not hungering nor thirsting after more laws, but better ones. 


And then the saving to the state of $100,000 or so annually, is in the 


line of true economy. 


WHICH BRINGS us to the subject of the condensation and compilation 
of the laws now in force, so that they will fill less space in the books 
and be more comprehensible to the legal, as well as to the lay mind. 
We regard the Revised Statutes of New Jersey, as now made the author- 
ity in this state, a monument to the inexcusable fecundity of a lot of 
well-meaning, but haphazard legislators, who have been permitted for 
too many years to flounder about in the science of making laws, without 
any defined end in view and without some overruling guidance. It is a 
mass of contradictions ; a colossal statue—would it were a mausaleum— 
to modern ignorance. There is but one remedy. A strong, but small, 
corps of revisers should be appointed by the Governor, with the consent 
of the Legislature, who should be paid an adequate compensation to 
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spend the time necessary to put all the useful legislation on the statute 
books into a harmonious, compact shape, and to report the same to the 
next session of the Legislature for adoption. Then the sessions of the 
Legislature should be biennial, and a joint committee of lawyers should 
be appointed at each session, to whom all bills should be referred before 
they are passed by either house, such committee to make a report as to 
whether, in their judgment, the proposed act actually means what it says 
and says what it means, and is not already covered by existing statutes. 
Of course all legislation cannot be put into the hands of such a com- 
mittee as an end to it, but they should be obliged to report within a 
week on every bill ; then it could safely take its course through the usual 
committees specially appointed in each house 


—_— ue —— 


A DESIRABLE BOOK. 


a 


Archbishop Whately, in the Preface to his Elements of Logic, makes 
the curious observation that some persons are physically incapable of 
the degree of steady abstraction requisite for really embracing the prin- 
ciples of Logic or of any other science, and that there is a much larger 


number to whom this is a great difficulty, though not an impossibility. 
There is, perhaps, a dash of paradox in the idea that the disability is 
physical rather than mental, but no one will deny that intellectual toil 
exhausts the body, or that the strain increases with the abstractness of 
the thought. This is probably one reason why so many persons fail in 
Mathematics. Sir Isaac Newton modestly said that he excelled other 
men only in persistency of thinking. The student of law, as well as the 
student of logical or mathematical science, feels this mental stress, 
especially in dealing with those topics which call for continuous abstract 
thought, as, for example, the Rule in Shelley’s Case, with its illustrations 
and exceptions, or the learning of Remainders. In estimating the de- 
mands of a legal career this burden, belonging to its scholarly side, 
should not be forgotten. How engrossing are the duties that pertain to 
its practical side I need not say. Every lawyer to whom his profession is 
something more than a trade will welcome all the help that he can get in 
either department. 

He who tries, in some systematic way, to master the Law of New Jer- 
sey proposes to himself a considerable task. The Constitutions of 1776 
and 1844, with the Amendments of 1875, are extensive documents, and 
involve a study of the many adjudications that have established their 
interpretation. What a jungle the Statute Law is we all know too well. No 
less an authority than our Chief Magistrate has just said: “It is evi- 
dent that if the multiplication of Statutes shall goon at the rate that has 
prevailed during the last ten years, it will be necessary to repeal that 
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legal maxim which declares that ‘ignorance of the law excuses no 
man,’ for ignorance cf the law is a necessary consequence of the continu- 
ance of any such condition as is disclosed by the last edition of the gen- 
eral statutes.” Moreover, the reader of a legislative enactment has no 
assurance of knowledge until he has learned what construction the 
courts have put upon it, and so is led, as when dealing with constitu- 
tional law, to the examination of numerous decisions. Our Case Law, to 
which, wherever we start, we at last come, is both voluminous and dis- 
connected. It is not merely that it fills more than a hundred books, 
and consists of perhaps fifteen thousand opinions, but that the cases 
follow one another hap-hazard, so that the wind is distracted and the at- 
tention withdrawn from a subject before it has time to fix itself. A 
student must either have already an intimate knowledge of previous de- 
cisions, or be gifted with unusual powers of memory, analysis and asso- 
ciation, who can read a volume of Reports through from the last case to 
the first and without the aid of notes or memoranda really possess 
himself ot its contents. Yet the Reports should be read. Text-books do 
not take their place. It is in the cases alone that we see the Law in ac- 
tion ; that we feel its genius; that we hear, to alter a Baconian phrase, 
vocem Legis revelatam in rebus. Law school instruction, within the 
memory of men now in middle life, has been revolutionized from teach- 
ing by text-books to teaching by cases. How then shall the Reports be 
read? The answer is found in these words of that admirable lawyer, 
Sir Samuel Romilly: ‘As I read, I formed a common-place book ; 
which has been of great use to me, even to the present day. It is, in- 
deed, the only way in which law reports can be read with much ad- 
vantage.” Experience confirms this conclusion. Every one who has 
tried it will say that the reading of Reports is either useful or otherwise, 
according to circumstances ; unprofitable, if hasty, but most instructive, 
if deliberate and accompanied with a classification of what is read. But, 
alas, deliberate reading is a slow process, and meanwhile the double line 
of Statutes and Reports is steadily stretching out toward the crack of 
doom, so that we come in the end to apply to our common-place book 
the half humorous, half pathetic words of Doctor Johnson in his immortal 
Preface, where, dismissing ‘*‘ the dreams of a poet doomed at last to wake a 
lexicographer,” he reconciles himself to the fact ‘that no dictionary of 
a living tongue can ever be perfect; since, while it is hastening to pub- 
lication, some words are budding and some falling away.” It is no won- 
der, therefore, that many a student gives up what looks like a hopeless 
job. He gets busy over practice ; the cares of this world, if not the 
deceitfulness of riches, engross his time and thoughts; and henceforth 
for him the body of law contained in the Reports remains ‘‘chaos indigesta- 
que moles ;” not a region to be subdued and cultivated, but a territory, 
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imperfectly explored, into which from time to time he makes a hunting 
expedition in search of something to meet an urgent necessity. 

There is, of course, no royal road to an intimate knowledge of the 
contents of one hundred law books. It is possible, however, to receive 
help toward a classification, or to be guided to a clue. A Digest pro- 
vides a classification. For reference it is invaluable, for reading almost 
useless. It is necessarily scrappy and open to the criticism that Sir 
Walter Scott heard a Scotch peasant make upon the dictionary: ‘ Braw 
stories, but unco short.” Moreover, a Digest is a lifeless thing, and 
stands in about the same relation to a body of case law that a well- 
arranged wood-pile does to a growing tree. It does not emphasize, but 
rather tends to conceal the interesting and valuable truth that case law 
is not an aggregation, but an organism, with an historical origin and 
a natural development, striking its roots into the past and sustaining a 
continuous relation to the varying wants of the society for the use of 
which it exists. To this view of the subject a Digest contributes little. 
Where then is a student to find his clue ? 

The clue is to be found in the historical method. A book could be 
written for us that would do a good deal to simplify and abridge study 
and rob our law of its terrors. It would be, in effect, and might be called, 
A History of Legal Opinion in New Jersey, and of its Expression in Case, 
Statute and Constitutional Law. Such a work would show what our law 
was, and is, and is likely to be; it would point out what is obsolete, and 
so to be disregarded ; what is settled, and so to be assumed ; wnat doc- 
trines are in doubt or fluctuation ; and what are undergoing a well de- 
fined modification, by way either of enlargement or restriction. One 
raluable result would surely follow from the use of such a book ; that it 
would be more apparent than ever before that our multitudinous cases are 
merely progressive illustrations ot a relatively small number of legal 
ideas, or, to use a much abused word, principles, and that it is not be- 
yond the power of an intelligent and diligent student really to master 
these legal ideas and set them in order in his mind. Another valuable 
result would be the aid and encouragement that would be given to the 
work of revision and codification of important titles. It may even not be 
presumptuous to suppose that such a book would be of use to the Judges 
themselves, by making it easier to take a connected view ot a whole 
subject, and so diminishing the liability to that vacillation of judicial 
opinion which makes the law expensive and unpopular by making it 
uncertain Of its utility to the practicing lawyer there can be no 
doubt. Nothing is more convenient than a terse, lucid, historical state- 
ment of the law that concerns your case; such a statement, fir ex- 


ample, as may be found in the last Governor’s Message on the import: nt 
subject of railroad taxation, where, in about one thousand words, the 
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matter is made clear. Other illustrations will readily occur to the prac- 
titioner. Any one would be glad to have at hand a compact summary 
of the important results of constitutional interpretation, supported by 
the authorities, of the history of the Boards of Proprietors, with their 
law and practice; of the doctrine of the Agens Case, with the formulas 
that have been approved and rejected; of the elusive statutory rule 
about the competency of witnesses in a suit to which a representative is 
a party; and so of many other lines of decision. It is a common ex- 
perience, when puzzled by some unaccountable statute, to come across in 
an opinion a few words of explanation that throw a flood of light on the 
subject by telling why the act was passed. A book would be helpful 
that could be relied on to furnish one systematically with the contempo- 
ranea expositio that he now finds half by accident, or misses altogether. 
And even where the law is doubtful or in a formative state, its tendency, 
to use a word familiar to all pupils of Professor Theophilus Parsons, 
might, by the wide induction of such a book, be made more evident 
than it now is to the busy lawyer, who can hardly calculate the curve 
of judicial thought from so short an are as is afforded only by the latest 
case. 

If this were a dream it would be an agreeable and comforting one, but 
it is not a dream, for substantially the work that is here suggested for 
the State of New Jersey has been admirably done for the State of Ken- 
tucky by an accomplished member of the Louisville Bar. The title page 
of this book, which is one compact volume of about seven hundred 
pages, reads as follows: ‘‘ Kentucky Jurisprudence, in Four Books. 1. 
Constitutional and Political Law. 2. The Law of Real Estate. 3. 
Other Rights of Property. 4. Persons and their Obligations; with an 
Introduction on the Sources of Kentucky Law; by Lewis N. Dembitz of 
the Louisville Bar, Louisville. Published by John P. Morton & Com- 
pany. 1890.” The volume is, or is to be, in the State Library, and will 
reward a careful examination. ‘The Preface closes with the following 
paragraph: ‘This is my first venture in the role of a law book writer, 
and as it is upon a heretofore wholly untrodden field, I crave the indul- 
gence of my brethren of the profession for any shortcomings they may 
find in this volume. I hope it may be followed by ‘ Jurisprudence’ of 
the other American States.” 

The history of New Jersey presents a peculiarly interesting field for 
such a legal inquiry. Our early,annals were peaceful. There was no 
King Philip or Pontiae to waken the sleep of the cradle and fatten the 
cornfields with the blood of the husbandmen. The Colony had little or 
no share in the old French War; the State had little or no share in the 
War of 1812. Except for the glorious episodes of the Revolution and 
the War for the Union, and for our industrial development in the last 





THE COLLATERAL INHERITANCE TAX LAW. 4! 


half of the nineteenth century, the public history of New Jersey is for 
the most part a history of law. The story is twice as long as that of 
Kentucky, and of greater richness and variety. Its material is legal 
materia) ; its interest is a legal interest. I need not particularize. A 
bare enumeration of the attractive features of a legal narrative that 
should begin with the Duke of York and end with the Duke of Glou- 
cester would extend this article to an unconscionable length. 

It may be asked—If you say that this book ought to be written, and 
think that you know how it ought to be written, why do you not try to 
write it yourself? It is a fair question, in answer to which two things 
may be said; first, the usual modest disclaimer of fitness for the task, 
and, secondly, the general remark that an author will be hard to find, 
for few men who are independent of the profession would take the neces- 
sary trouble, and few men who are dependent on the profession could 
spare the necessary time. It is likely, therefore, that the desirable book 
on New Jersey Jurisprudence will remain for a good while unwritten, at 
least by a single hand. It may be worth considering whether such a 
work: should be attempted by collaboration, even at some probable sac- 
rifice of unity in conception and execution. A beginning might be made 
with our constitutioual law, which stands rather apart, and indeed is of 
sufficient interest and extent to be made the subject of a separate 
volume. FREDERIC ADAMS. 

Se See 


THE COLLATERAL INHERITANCE TAX LAW. 
I. AS TO ITS EXPEDIENCY. 


The recommendations embodied in the report made by State Comp- 
troller Roberts to the New York Legislature in January, in relation to 
the inheritance tax, has aroused widespread interest in this subject. At 
present the New York law taxes all estates over $10,000, going to lineals, 
one per cent., and all estates over $500, going to collaterals, five per 
cent. 

The Comptroller urges an increase in this tax, as follows : 

5 per cent, on estates between $1,000,000 and $2,000,000. 


10 « «“ “ 2,000,000 and 3,000,000. 
wm OM “ over $3,000,000. 


A bill has already been introduced in the New York Legislature to 
carry out these recommendations of the Comptroller, and it even goes 
still further in the matter. The taxes to be imposed by this proposed 
legislation are as follows: 


5 per cent. on estates of $500,000 and over. 
Be. . 1,000,000 
ye * 2,000,000 

7 3,000,000 
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These radical ideas on the subject of inheritance taxes receive their 
greatest support in the country districts, while the large cities, such as 
New York and Brooklyn, are outspoken against it. E. P. Barker, presi- 
dent of the New York city tax department, is strongly against an in- 
crease. Many of the newspapers point out that to pass such a bill 
would make NewYork city’s wealthy men change their legal residence. They 
would make their summer resideace in New Jersey their legal residence, 
and pay their annual taxes to the New Jersey authorities. Thus, the 
state, instead of gaining an additional sum when the man died, would 
lose the present inheritance tax, and also the annual taxes upon the 
property now liable to it. 

The late decisions of the New York Court of Appeals on the present 
inheritance tax hold that stock in New York corporations owned by a 
non-resident, is liable to this tax. Thus under the New York system, 
property is liable to double taxation. 

In New Jersey, collateral inheritances only are taxed. There have 
been several statutes on the subject, the statute of 1894 being the pres- 
entlaw. By this law estates over $500 are taxed 5 per cent., and the 
tax bears interest at 6 per cent. per annum from the death of the de- 
cedent, provided the tax is paid within one year, otherwise the interest 
is 10 per cent.; interest is not to be charged if the tax is paid within 
9 months, but a discount of 5 per ceut. is allowed. Estates going to 
churches, hospitals, orphan asylums, public libraries, bible and tract 
societies, and all religious, benevolent and charitable institutions and 
organizations, father, mother, husband, wife, children, brother or sister, 
or lineal descendants born in lawful wedlock, or son’s wife or widow, or 
daughter’s husband, are excepted from the tax. 

The State Treasurer’s last annual report shows that for the year 
ending Oct. 31, 1896, the total fees derived from this law amounted to 
$82,247.47, and the total disbursements to $7,978.29, making the net 
income to the state $74,269.18. This amount was paid by 194 estates, 
in varying amounts, as follows : 


44 estates paid from $l to $50 


31 ” ” = 50 “ 100 
80 “ “ a“ 100 “ 500 
— + eS 500 “ 1,000 


10 “ “ “ 4,000 “ 2,000 
6 “© “ & 9900 “ 3,000 
1 * #  € 3900 “ 4,000 
2 “ %& «* 4000 * 5,000 
1 “ « 5900 “ 6,000 


It will thus be seen that this tax is inthe main derived from small estates, 
and that the large estates, at which it was aimed, either escape it or do 
not come within the law’s provisions. It should also be noted in this 
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connection that the receipts over disbursements for the year ending Oct. 
31, 1896, by the State Treasurer’s annual report, amounted to $65,881.- 
10. This amount is very close to the amount derived from the inheri- 
tance tax. 

The high fees, taxes, and restrictions imposed by the New York law 
on corporations drove many of them to New Jersey, and during the past 
year miscellaneous corporations paid into the state treasury the sum of 
$706,951.45. This amount, together with the taxes from railroad cor- 
porations, practically pays the entire expenses of the state government. 
Would it not be well therefore, in the light of this experience, and in view 
of the fact that the state at large has no special need of the inheritance 
tax, to hold out a strong inducement to the rich people of New York city 
and Brooklyn to make New Jersey their legal residence, by repealing 
the inheritance tax? <A repeal of this law would undoubtedly operate 
in the same manner as did our liberal corporation laws. It would bring 
many a rich family to the state, add many thousands of dollars to the 
annual tax ratables in many communities, and thus directly lessen the 
people’s taxes. 

Plainfield, N. J., February, 1897. W.S. ANGLEMAN. 
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NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 


Orphans court—Presumption.—W here the validity of an order for the 
sale of lands, made by the Orphan’s court, is challenged in a collateral 
proceeding, the court will be presumed to have had before it, and to 
have passed upon all matters, the existence of which were necessary in 
order to authorize the making of such order. Clark v. Costello. (Mr. 
J. J. Crandell for plaintiff in error. Mr. R.S. Clymer and Mr. D. J. 
Pancoast for defendant inerror.) Opinion by GUMMERE, J. 

Wills— Die without leaving issue.”—Testator gave a farm to his son 
J.; he then gave another farm to his second son, and the other two farms 
to his wife, with remainder to hjs third and fourth sons. He then pro- 
vided that none of the farms given to his sons should be sold by them 
during the life of his wife, and that if any of his sons should die without 
leaving issue, but leaving a widow, the farm of such son should go to 
his widow, during her widowhood, and afterwards to the heirs at law 
of the testator. Held, that the words ‘‘ without leaving issue,” imported 
not an indefinite failure of issue, but a want or failure of issue at the 
death of the taker. Held, turther, that J. took a vested estate in fee 
simple, subject to be divested by his death during the life time of his 
mother without leaving issue, but leaving a widow. Patterson v. Mad- 
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den. (Mr. G. D. W. Vroom and Mr. C. H. Beasley for appellants. Mr, 
E. R. Walker for respondent.) Opinion by GumMeEreg, J. 
Practice—Directing verdicts.—The court is justified in controlling a 
jury in its verdict, by a binding instruction, only in those cases in which 
the testimony will not support any other verdict than that which is di- 
rected. Meyers v. Birch. (Mr. W. Dixon for plaintiff in error. Messrs. 
Erwin & Kellar for defendants in error.) Opinion by GumMERE, J. 
Fraudulent conveyances—Husband and wife.—1. Where, upon bill by 
the husband’s creditor, attacking property, title to which is in the wife’s 
name, it is alleged the husband carried on business under the 
name of P. Coyne & Co., money from which business partly supplied 
the consideration of the deeds attacked; and where the wife’s conten- 
tion is, that the firm, J. P. Coyne & Co., consisted of herself and her 
son, and that her husband had no interest therein: written contracts 
signed in the name of the firm, and reciting that the firm was composed 
of the father and son, are not admissible, it appearing that such con- 
tracts were not brought to the knowledge of the wife. 2. The wife, a 
few years after her husband’s failure, purchased alot and erected thereon 
a dwelling house, paying for the same partly by money raised thereon by 
mortgage, and partly by her separate earnings, and the work and earn- 
ings of her three minor sons, and the husband contributed thereto 
his own work and earnings as a journeyman; it further appeared that 
the wife placed her deed promptly on record, and occupied the house 
with her family for about twelve years, when she made sale of this 
property, and used the proceeds thereof, after satisfying her mortgage, 
in part payment for the properties attacked by the respondent’s bill, dur- 
ing which time, a period of 15 years, the judgment creditor had not chal- 
lenged her exclusive right to said house and the proceeds of the sale 
thereof, until the filing of this bill, although he had lived during this 
period in the same city, where the wife resided, and knew, or ought to 
have known, of the purchase, and how the consideration thereof was 
paid. Held, on appeal, that the wife’s appropriation to the purchase 
and improvement of her lot, of the work and earnings of her minor chil- 
dren with the husband’s consent, and the labor and services of her bus- 
band, so long as it did not appear the latter were beyond the amount 
necessary for the reasonable support of his family, was not fraudulent nor 
against creditors. Held, also, that even if the proceeds of this sale, or 
part thereof, would have been within the reach of a diligent creditor, still 


respondent’s claim thereto would fail by reason of laches. Coyne v. 
Sayre. (Messrs. Colie & Swayze for appellants. Mr. R. H. McCarter 
and Mr. F. T. Johnson for respondents.) Opinion by HENDRICKSON, J. 

Master and servant —Negligence.—1. The duty of a master toward a 
servant in his employment is to exercise reasonable care and skill to 
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provide safe machinery and appliances for carrying on the business for 
which he employs the servant, and in keeping such machinery and appli- 
ances in safe condition for such use, including the duty of making inspec- 
tion and tests at proper intervals whilst the work progresses, t@ ascer- 
tain if it remains in such safe condition. The master is also bound to 
exercise reasonable care to provide a safe place for his servant to perform 
his work, and to the exercise of reasonable care to keep and maintain 
the place safe, and such duty as to machinery, appliances and place con- 
tinues while his servant is changed from place to place upon the work in 
which he is engaged for his master, when the danger of such change is 
not obvious, and the servant is without knowledge of it, and cannot 
observe and acquire the knowledge in the exercise of ordinary care in 
the employment. 2. Where there is a fair dispute in the evidence, or 
two classes of conclusion can reasonably be reached from it, whether 
the injury to the servant was the result of the negligence of the master 
to exercise the care required, to provide proper machinery and appli- 
ances for the use of the servant, or a proper place in which to perform 
his work, or whether the injury was the result of obvious danger or risk 
to the servant, or the want of ordinary care on his part to observe dan- 
gers within his knowledge, or of which he ought to have known in the 
exercise of such care, then a case is made which should be submitted to 
the jury for their determination. 3. When at the close of the case of 
the plaintiff there exists upon the evidence a substantial dispute whether 
the injury arose from the negligence of a fellow servant or not, a motion 
to non-suit on this ground cannot prevail. Comden, admrx. v. Belle- 
ville Stone Co. of New Jersey. (Mr. Thomas J. Lintott for plaintiff in 
error, Messrs. Hayes & Lambert for defendant in error.) Opinion by 
Lipprrxcort, J., January 22, 1897. 


7 


—— ro 


NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions.) 


Good will—Evidence—Parties.—1. After sale, by a partner in a firm 
of insurance agents, of his interest in the good will of the firm’s business, 
the vendor cannot solicit renewals of policies from old insured clients of 
the firm. 2. Parol testimony that the instrument bears a meaning not 
consistent with its terms. not admissible in this litigation. 3. An injunc- 
tion to restrain the violation of a contract will not be refused on the 
ground that there was no meeting of minds during the negotiations for 
the contract, where neither party has asked for a reformation or rescis- 
sion of the instrument. 4, A misjoinder of parties complainant cannot 
be taken advantage of by an answer which also goes to the entire merits 
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of the case. Fell et al. v. Darrah et al. (Mr. Linton Satterthwait and 
Mr. W. M. Lanning for complainants. Mr. G. D. W. Vroom and Mr. 
James Buchanan for defendants.) Opinion by Reep, V. C., January 
25, 1897. 

Divorce—Desertion—Imprisonment.—In estimating the time which a 
willful and obstinate desertion shall continue, in a case where during 
such desertion and before its completion the deserter shall be imprisoned 
upon due conviction of a crime non-political, the term of his imprison- 
ment, in virtue of the supplement to the divorce act, approved April 1, 
1887 (Gen. Stats., 1273, sec. 37), must be excluded. Hyland v. Hy- 
land. (Mr. W.J. St. Lawrence for the petitioner.) Opinion by the 
CHANCELLOR, January 4, 1897. | 

Partnership—Receiver.—1. The agreements in suit construed not to 
constitute the parties thereto partners, but merely to give them common 
interests in a joint adventure. 2. Where the time limited for a part- 
nership has not expired, the court will not interfere by the extreme 
measure of a receiver, except for the purpose of the preservation of the 
assets in the face of a real danger or loss. Warwick vy. Stockton. (Mr. 
George J. Ewan for complainant. Mr. Adrain Riker for defendant.) 
Opinion by Pityey, V. C., January 25, 1897. 

Statutes of fraud—Specifie performance.—A receipt which does not 
so identify the lot to be conveyed that it can be distinguished from other 
lots, and contains no statement by which the intention of the parties 
with respect to the land can be ascertained, is not such a memorandum 
in writing of a contract or sale of lands as will satisfy the statute of 
frauds. 2. Equity will not decree specific performance of a parol con- 
tract for sale of lands because a portion of the purchase money has been 
paid, which may be recovered with interest in an action at law. 3. 
There must be some additional circumstance to entitle a party seeking 
relief to specific performance, whereby he has been placed in a situation 
of loss or injury for which he can receive at law no adequate compensa- 
tion, or which would make the non-performance of the contract a fraud 
upon bim. Lippincott v. Bridgewater. (Mr. James M. E. Hildredth 
for complainant. Mr. E. C. Cole and Mr. Samuel W. Belden for de- 
fendant.) Opinion by Grey, V. C., January 21, 1897. 

Riparian rights— Wharf acts.—1. Under the wharf act of 1851, the 
license by the state contemplates the actual erection of a dock or wharf, 
useful for the purposes of navigation, on the lands below low water 
mark ; the mere inclosure of the tract by piling is not sufficient to vest 
title therein under the act. 2. So far as a license under that act is not 
executed by the erection of a wharf, dock or pier, the state may exer- 
cise the right of revocation ; and to limit, within a reasonable period, 
the time for the completion of wharves under unexecuted licenses 
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granted before the revoking act takes effect. 3. The words “ building 
upon the lands” in the proviso of the act of March 20, 1891, held, not 
to mean a building upon the lands by way of inclosure only, but such a 
building as is expressly provided by the wharf act of 1851. Stockton, 
Attorney-General, v. American Lucol Company. (Mr. George L. Record 
for Attorney-General. Mr. Albert C. Wall for defendant.) Opinion by 
Emery, V. C., January 19, 1897. 

Insolvent corporations—Preferring creditors.—1,. A mortgage executed 
by order of a majority vote of interested directors of an insolvent cor- 
poration, on January 18, 1895, held void as to the following notes of the 
corporation, intended to be secured by said mortgage, to wit: (a.) A 
note given to secure an antecedent debt of one of the voting directors. 
(b.) A note given to a bank, upon which note the three voting directors 
were indorsers. (¢.) A note given to the executrix of a deceased direc- 


tor, fur money loaned to the corporation; one of the voting directors be- 
ing G. W. M., the father and attorney of the said executrix. (d.) A 
note given to pay the H. 8S. Co., for money loaned, one of the voting di- 


rectors being an officer, director and stockholder of the preferred corpo- 
ration. Montgomery v. Phillips, 4 Dick. 203 reviewed. Savage, re- 
ceiver, v. Miller, trustee, et al. (Mr. John Griffin and Mr. P. H. Gil- 
hooly for the complainant. Mr. William H. Corbin for the defendants.) 
Opinion by REEp, V. C., January 20, 1897. 

Wills—Husband and wife—Equity.—1. A bequest made expressly 
for the use of the legatee during bis natural life cannot be construed, by 
implication, to give him an absolute interest. 2. The circumstance that 
the testatrix gave her husband an express estate for life is not sufficient 
to deprive the husband, or his representatives, of the remainder of the 
wife’s personal property undisposed of by her will. 3. The husband’s 
right to the wife’s personal property undisposed of by ber will, is not 
affected by our married women acts. 4. Nor does such right depend 
upon his actual conversion of her estate, after her death, to his own use. 
5. On a bill filed by an administrator de bonis non to obtain the con- 
struction of a will, the court cannot adjudicate the legal title to real 
estate, the administrator’s interest reaching only to the personalty. Nel- 
son, admr., v. Nelson, admr. (Mr. A. E. Johnson for complainant. Mr. 
A. C. Hartshorne, Mr. James Buchanan and Mr. C. H. Ivins for defen- 
dant.) Opinion by Emery, V. C., January 8, 1897. 

Mortgages—Pledgee.—1. A pledgee of a mortgage may foreclose on 
breach of condition. 2. The amount to be awarded as counsel fee is en- 
tirely within the discretion of the Chancellor, and cannot be controlled 
by the stipulation of the parties. The Security Trust and Safe Deposit Co. 
and Budd vy. Taylor et al. (Mr. Samuel W. Sparks for complainants. 
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Mr. George H. Pierce for defendants.) Opinion by REEp, V. C., Janu- 
ary 12, 1897. 

Restraint of trade—Reasonableness—Good will.—1. A covenant con- 
tained in an agreement for the sale of a mercantile and manufacturing 
business, in these words, viz.: That I will not, at any time, engage in 
or conduct the business of manufacturing or selling cakes or biscuits as 
principal agent or servant within one thousand miles of Newark, N. J., 
without the written consent of said Althen ; held, void, as being in illegal 
restraint of trade, the limit as to space appearing by evidence aliunde to 
be more than what was reasonably required for the protection of the 
covenantee. 2. The court will not, by treating it as divisible, enforce 
the covenant within this state. 3. Where the good will of a business is 
sold, without further provision, the vendor may set up a rival business, 
but he is not entitled to canvass the customers of the old firm, and may 
be restrained by injunction from soliciting any person, who was a custo- 
mer of the old firm prior to the sale, to continue to deal with the vendor 
or not to deal with the purchaser. Althen v. Vreeland) (Mr. Denman 
and Mr. J. E. Howell for complainant. Mr. W. B. Guild and Mr. R. V. 
Lindabury for defendant.) Opinion by Emery, V. C., January 15, 1897. 

Guardian and ward—Pleading.—1. Where fraud is charged in a 
dealing which appears to have been between a guardian and his ward, 
in which dealing the guardian has profited, if it does not appear affirma- 
tively by the bill that the influence of the relation has been broken or is 
lost, the ward is relieved from the necessity of particularizing, in his 
bill, the facts which exhibit the fraud. 2. But where the complainant 
had arrived at mature age, and had become emancipated from all per- 
sonal control of his guardian, and had assumed a hostile attitude against 


that guardian by two successful post litigations, and had threatened a 
third suit, in which latter he had met and amicably negotiated with him 
on that subject; held, on a bill alleging that he had been deceived by 
the guardian’s false-statements, that the complainant cannot be relieved 


from identifying, and in his bill, the.accounts and statements which he 
claims to be wholly false. Davis v. Davis and Murphy. (Mr. Isaac S. 
Taylor for the demurrant. Mr. John J. Joyce for complainant.) Opin- 
ion by the CHaNcELLon, January 12, 1897. 

Trusts—Executed.—Where property was purchased by six persons 
with money advanced by S., one ef their number,'and a declaration of 
trust was executed, providing that the title to the land, free of an osten- 
sible trust, should be put in the name of S., until his advanees were 
paid; and the said declaration further declaring the respective rights 
and interests of the six persons in said property; and these persons, 
other than S., agreeing in said declaration with S. that they would, by 
zealous efforts, endeavor to sell the land and find acceptable purchasers ; 
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held, that, after S. had been repaid his advances, an assignee of M., one 
of the six persons, could maintain a bill to enforce the trust, and require 
S. to account. Gildersleeve et al., v. Stratton et al. (Mr. Otto Crouse 
for the motion. Mr. Allan McDermott, contra.) Opinion by the CiANn- 
CELLOR, January 14, 1897. 

Mechanic's Lien—Equitable assignments.—1. Payments made by 
the owner of the building to the equitable assignees of his contractor, 
subsequent to the service of a stop-notice, the assignments having been 
made prior to such notice, are not voluntary advance payments, and are 
not forbidden by the supplement to the Mechanic’s Lien act, approved 
March 14, 1895, (Gen. Stats., p. 2074, sec. 41.) 2. A defense purely 
equitable will not fail, because there was, at the same time, a legal de- 
fense. Binns v. Slingerland. (Mr. G. P. Rush and Mr. John B. Hum- 
phreys for complainant. Mr. W. W. Watson for defendants.) Opinion 
by Pitney, V. C., January 5, 1897. 

Deed—Delivery.—A deed, whose delivery is made dependent upon a 
condition which has never been performed, is inoperative. Hance y. 
Swackhammer et al. (Mr. H. O. Hance and Mr. James J. Bergen for 
complainant. Messrs. Steele & Meehan for defendants.) Opinion by 
Grey, V. C., Jannary 27, 1897. 

Lunaties —Guardian’s powers.—1. On a bill filed by the guardian of a 
lunatie for instructions, the court can only declare the extent of the guar- 
dian’s power over his ward’s property, or, granting his power, can only 
declare whether there is such a condition of affairs as would justify its 
exercise. 2. Independent of statutory authority, the guardian’s power 
over the lunatic’s property was that of a mere baliff or curator appointed 
for preserving the estate of the non compas; even for that purpose his 
right to sell any of the real estate of the ward did not exist. 3. English 
and New Jersey legislation on this subject reviewed, and a defect in the 
latter noted. 4. The guardian cannot execute a conveyance of the land 
held by a lunatic as mortgagee, to complete the mortgagor's right to 
redeem, nor of property held in trust by the lunatic, for the purpose of 
executing the trust. 5. The procedure proper to effectuate that end 
pointed out. Cooper v. Wallace et al. (Mr. Howard Cooper for com- 
plainant. Mr. J. E. P. Abbott, Mr. Philip Scovel and Mr. Martin L. 
Haines for others.) Opinion by Reep, V. C., January 18, 1897. 

Bills and notes—Alteration.—A promissory note, altered after its 
execution by a stranger thereto, or by the maker after it has been re- 
turned to him, and a new note given therefor, cannot be affected thereby. 
2. Unless the note was altered fraudulently by the interested parties, 
the consideration for which the note is presumed to have been made 
originally will support a note given in renewal thereof. Woodward and 


4 
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Woodward v. South. (Mr. 8. M. Schanck for complainants. Mr. John 
Sykes for defendants.) Opinion by ReEp, V. C., January 19, 1897. 

Husband and wife— Profits of husband’s labor.—A husband can ren- 
der those incidental services which the head of the family generally per- 
forms, and can give his wife the benefit of his experience and skill in 
the transaction of her separate business, and in the management of her 
separate property. But he cannot give to his wife unrestrictedly all the 
profits of his labor and his talents, by a gift which proceeds or follows 
the accretion of such property, so long as he has creditors. Talcott v. 
Arnold. (Mr. B. Vreeland and Mr. Theodore Little for complainant. 
Mr. E. C. Harris ad Mr. Blackwell for defendants.) Opinion by 
REED, V. C. 

Wills—Lapsed devises—Residuum.—1. A lapsed devise, like a lapsed 
legacy, falls into the residuum, unless a contrary intent appears from the 
will. 2. Where the devise has been excepted out of the residuum, 
merely for the purpose of giving it to some one else than the residuary 
devisee ; if the devise lapses, it passes to said residuary devisee. Mo- 
lineaux v. Raynolds (Messrs. A. Q. Keasbey & Sons for complainants. 
Messrs. Copeland & Lace and Mr. Henry M. Kehoe for defendants.) Con- 
elusions by REED, V. C. 

Devise—Subject toa charge.—Acceptance—Insurance.—1. The accept- 
ance of a devise of land subject to a charge, imposes a personal liability 
upon the party accepting. 2. Devisees accepted such property, and 
procured additional insurance thereon ; the buildings were destroyed by 
fire and the devisees collected the insurance moneys, and, notwithstand- 
ing their personal promise to replace the buildings, purchased other 
property therewith, which was placed in the name of one A. C. Held, 
on a bill for a personal decree against the devisees and A. C. for a de- 
ficiency, after foreclosure, that, apart from the promise to replace the 
buildings, there was no liability on the part of the devisees flowing from the 
reception of the insurance moneys, there being no covenant by the mort- 
gagee to keep the buildings insured. Held, further, that the promise 
of the devisees, if broken, is a subject of an action at law, but there is 
no ground for equitable intervention. Held, further, that such personal 
promise of the devisees created no lien on the moneys received by them, 
nor a trust with respect to such moneys, which lien or trust would fol- 
low the property into which the insurance moneys were put. 3. The 
right to follow the property must rest on fraud charged, and the com- 
plainant, being only a general creditor, cannot prevail. Smith vy. Cole, 
(Messrs. Fluck & Parker for complainants. Mr. J. L. Connett for de- 
wurrants.) Opinion by Rrep, V. C. 

Executors and administrators.—1. The direction to the administrator 
contained in an ordinary decree of the Orphans’ court allowing his 
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accounts, directing him to distribute the estate in accordance with the 
terms of the will, is not a decree construing the will. 2. An adminis- 
trator may file a bill in this court for the construction of the will, not- 
withstanding he has submitted his account to the Orphans’ court. 
Stevens, admr., v. Dewey, et al. (Mr. M. T. Rosenberg for demurrant. 
Mr. John B. Vreeland for complainant.) Opinion by Pitney, V. C., 
February 2, 1897. 

Parties—Trust mortgage.—1. It appearing upon the face of a fore- 
closure bill, that the mortgagor is a corporation which has conveyed 
away its equity of redemption, and is also insolvent and has no assets ; 
held, that a demurrer to the bill, for the omission to make the mortgagor 
a party defendant, must be overruled. 2. Nor is it necessary to make 
the officers of such a corporation parties to the proceeding. 3. A mort- 
gage was given to a corporation as trustee for the holders of the mort- 
gagor’s bonds, and it was expressly provided that upon the contingency 
of the trustee becoming incapable of acting in the trust, and of the 
mortgagor, upon request, refusing to appoint a new trustee, the holder 
of $10,000 worth of bonds might, on notice, apply for the judicial ap- 
pointment of a new trustee. ‘The trustee corporation became defunct by 
dissolution. The complainant is the holder of $12,000 worth of the 
bonds secured—all except 26 in number, the identity and locality of the 
holders of which do not appear to be unknown. The complainant filed 
the bill without taking any steps to have a new trustee appointed, and 
without making his fellow bondholders parties; held, a demurrer for 
want of parties should be sustained. Johns v. Outwater et al. (Mr. A. 
S. Jackson for demurrant. Mr. E. A. S. Man for complainant.) Opin- 
ion by Grey, V. C., February 1, 1897. 

Municipal bonds—Registration.—1. A coupon bond of the city of 
Newark containing clauses quoted in this opinion, construed to impose 
upon the city the obligation to convert it into a fully registered bond, 
with all the peculiarities incident to such a bond. 2. The court: has 
jurisdiction to entertain a suit to specifically perform its contract to reg- 
ister such a bond both as to principal and interest. The insufficiency ot 
legal evidence noted. Benwell and Everitt v. Mayor and Council of 
City of Newark. (Mr. Cortlandt Parker, Jr., for complainants. Mr. 
Frederick T. Johnson for defendants.) Opinion by Pitney, V. C., Jan- 
uary 29, 1897. 

Easements—License.—G., owning a tract of upland and also a separate 
tract fronting on the sea, conveyed to S. and his heirs, by warranty 
deed, the tract of upland, and after describing it by metes and bounds, 
continued as follows: ‘' Together with the free use and full right of 
sufficient land on my sea front for bathing purposes with the right to 
enter thereon, erect bath houses and use the same free of charge undis- 
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turbed at any time.” Held, that by this deed G. gave to S. an ease- 
ment of way over his land to the sea. Held also, that the right given to 
erect bath houses and use the same free of charge, undisturbed at any 
time, was a license merely which was revoked both by the death of the 
parties and by a subsequent conveyance. Eckert v. Peters etal. (Mr. 
Applegate for complainant. Mr. William H. Vredenburgh, Mr. Walling 
and Mr. M. Pitney for others. Mr. J. K. Rice for United States ) Opin- 
ion by Stevens, V. C., January 30, 1897. 


NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions. ) 


Before VAN SYCKEL, J.: 

State Prison act—Remission of sentence—Federal convicts.—United 
States convicts on being discharged from the state prison by the United 
States, cannot be detained, under section 12 of the state prison act, to 
serve out the number of days remitted for good behavior from a former 
term of incarceration imposed by the sentence of a state court. Wiedner 
v. State. (Messrs. Crossby & Montgomery for application ; the Attorney- 
General contra.) Opinion by VAn SycKeEL, J., January 8, 1897. 


Before GARRISON, J.: 

Pleadings.—On motion to strike out a plea, the defendant cannot 
object to a count in the declaration. Whittaker v. Meley. Opinion by 
GARRISON, J. 


Before Depur, VAN SYCKELt and GumMMeERE, J. J.: 

Counties— Compensation of freeholders.—1. When population is made 
the basis of classification for the purpose of regulating the affairs of 
counties, the last official census is accepted as determining the amount 
of the population of the county to which the regulation is sought to be 
applied ; and such census takes effect from the time of its promulgation 
by the secretary of state in accordance with the statutory provision re- 
lating thereto. (Gen. Stat., p. 366, sec. 10.) 2. By the act passed 
May 9, 1894, members of the board of freeholders in counties having a 
population of not less than 75,000 nor more than 200,000 are entitled to 
receive an annual salary of $150. By a supplement to the act passed 
March 25, 1895, the annual salaries of members of such boards in coun- 
ties having a population of over 100,000 are increased to $300. At the 
time of the passage of the supplement of 1895 the county of Camden 
had a population of less than 100,000, but subsequently and by the state 
census, promulgated by the secretary of state in January 15, 1896, its 
population was ascertained tq be in excess of that number. Held, that 
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the members of the board of freeholders of that county were not entitled 
to the larger salary provided by the supplement of 1895, until after the 
expiration of the year, during which the increased population was offi- 
cially ascertained, notwithstanding the fact that certain installments of 
their salaries did not become payable until after such ascertainment 
State, ex rel. Martin v. Ivins, collector, (Mr. W. J. Kraft and Mr. 8. 
C. Woodhull for the application. Mr. H. C. Seovel, contra.) Opinion 
by GUMMERE, J. 


Before Lippincott, J.: 

Board of freeholders—Counsel fees for defense of title of members— 
Mandamus.—1. After the members of the board of chosen freeholders 
have been judicially declared usurpers upon an information in the nature 
of a quo warranto, and punishment inflicted for such usurpation, they 
no longer can conduct the business of the municipal affairs of the county 
as a de facto board of chosen freeholders, and the county collector is not 
bound to pay out of the county moneys to counsel for his services in the 
defense of the title of members of the board to their positions, upon order 
or resolution of such board passed after the members thereof have been 


so adjudged usurpers. 2. The board of chosen freeholders have no 


power to burden the public with the expense of the defense of the per- 


sonal title of the members of the board to their positions. ‘The expense 
for counsel and fees in such defense do not become a public charge, and 
the payment thereof is not comprehended within the powers and duties 
of the board. 3. Where the right is doubtful, or another legal remedy 
exists, a writ of mandamus will not be granted to enforce the right or 
take the place of the other remedy. In order to invoke the power of 
the writ of mandamus the right must be clear. State, ex rel. Hugg v. 
Ivins, Collector. (Mr. Alfred Hugg pro se. Mr. H. 8S. Scovel for de- 
fendants.) Opinion by Lippincott, J., February 1, 1897. 
ni tinnsligietatbnnsm tiie 


GUSTAV K. VOIGHT v, BOARD OF EXCISE OF NEWARK. 


(New Jersey Supreme Court, Jan. 6, 1897.) 


Intoxicating Liquors—Act of March 20, 
1889.—The tenth section of the act of March 
20, 1889, is not in contravention of the con- 
stitution; the affiadavits verifying the com- 
plaint should set out the particulars of the 


Application for certiorari. 


alleged violations of law upon which the 
complaint is based, and should attest the 
tiuth thereof. 

A license to sell intoxicating liquors is not 
property. 


Mr, Samuel Kalisch for the application. 

Mr. W. B. Guild and Mr. E. L. Price, contra. 

GUMMERE, J.: Voight holds a license from the excise commissioners of 
Newark, which authorizes him to sell spirituous, vinous and malt liquors 
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at Caledonian Park in said city. Proceedings have been taken by th 
board looking to the revocation of that license, and we are asked to-allow 
a certiorari to remove those proceedings to this court for review on the 
ground that they are without warrant of law. 

The proceedings challenged consist of a written complaint, made by 
three persons claiming to be residents and legal voters of the city of 
Newark, verified by the oath of the complainants on information and 
belief, alleging that Voight had, contrary to law. permitted beer to be 
sold at his place at Caledonian Park on Sunday, July 5, 1896, and an 
order made on said complaint, by the commissioners, requiring Voight 
to show cause at a time and place made therein why his license should 
not be declared forfeited and revoked. 

The principal ground of challenge is that these proceedings do not 
comply with the tenth section of the act approved March 20, 1889 (Gen’! 
Stat., p. 1813). The section referred tu provides that if the holder of a 
license shall, contrary to law, sell, etc., within his tavern, ete., any spiri- 
tuous, vinous, malt or brewed liquors on the first day of the week, commonly 
called Sunday, his license shall thereby become forfeited and void; and 
upon complaint of any three persons, residents and legal voters of the 
municipality wherein such license is used and exercised, veritied by the 
oaths of such complainants, being presented to the body by which the 
license was granted, alleging that such license has become forfeited and 
void, and specifying the acts complained of which shall be alleged to 
have worked such forfeiture, it shall be the duty of the body to which 
such complaint is presented to forthwith cause to be indorsed thereon an 
order that the person complained against show cause before such body 
at a time and place therein specified why his license should not be 
declared forfeited and revoked; and if, on the hearing, the defendant 
shall be found guily of the offenses specified in the complaint, or any of 
them, his license shall be revoked and annulled, and he shall be disquali- 
fied for one year from receiving a license in this state. 

We do not think that this statutory provision is unconstitutional as 
taking away property without judicial proceeding, or because the Board 
of Excise Commissioners is a ministerial body and the constitution pro- 
hibits such a body from exercising judicial power. 

A license is in no sense property. It is a mere temporary permit to 
do what otherwise would be illegal, issued in the exercise of the police 
power. Lentz v. Hightstown, 17 Vr. 107; Met. Bd. of Excise v. Cur- 
rie, 34 N. Y. 657; Amer. and Eng. Enclyp. L., vol. 2, p. 634. 

The passage of the act of April 1, 1887, which authorizes Boards of 
Excise Commissioners, in their discretion, to transfer any license granted 
by them (Gen. Stat. p. 1809, sec. 126) does not make the license property. 

Nor is there merit in the claim that the Legislature cannot confer 
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upon excise boards power to investigate alleged violations of the excise 
laws by a person holding a license from them, and to revoke such license 
if they find the law has been violated. 

If the investigation is a judicial function then, although it is true that 
ordinarily the board is a ministerial body, the Legislature, by requiring 
the board to make such investigation, has created it a judicial body for 
that purpose. That such action by the Legislature was a legitimate 
exercise of legislative power cannot be disputed. 

We conclude that the legislation in question is constitutional. 

As to the validity of the proceedings : 

First. The Board of Excise Commissioners have a right to proceed 
to the investigation of the question whether a license, issued by them, 
has become forfeited by the holder thereof by violation of the excise 
laws, without waiting for the action of the criminal courts. People v. 
Commissioners of Police, 59 N. Y. 96. 

Second. The statute, it will be perceived, permits the complaint to be 
made by any three residents of the municipality in which the license is 
issued and exercised, who are legal voters therein, and hence, as was 
said by this court in Johnson v. Allen, 26 Vr. 400, in construing a sim- 
ilar statutory provision, ‘it is reasonable to conclude that the verifica- 
tion required was not a mere formal one, insuring only good faith, but 
was to be a genuine verification, attesting the truth of the 
particular circumstances alleged, and based upon the personal 
knowledge of those averring them.” The affidavit in this case 
falls far short of this requirement, being to the effect that the matters 
contained in it are “true to the best of the knowledge and belief” of 
the affiants. Such an affidavit is without probative force, and fails to 
meet the statutory requirement, which is that it shall be prima facie evi- 
dence of the truth of the facts contained in the complaint. A complaint 
so verified cannot form a foundation for proceedings authorized by the 
tenth section of the act of March 20, 1889. 

Notwithstanding, we think the application should be denied, because, 
by an act subsequent to the one considered (Gen’l Stat., p. 1815), ét is 
enacted ‘that the Excise Board of Commistioners of any city of ‘this 
state shall be authorized and empowered, in their discretion, to transfer 
or revoke any license granted by them,” etc. By virtue of this statutory 
provision the Board of Excise Commissioners of Newark, whenever facts 
are in any way brought to their notice which in their judgment would, 
if true, make it advisable to revoke a license which they had formerly 
granted, have the right to proceed to an investigation of the matter, 
upon notice to the licensee, and upon ascertaing the existence of such 
facts, to revoke the license. The proceedings taken in the case before 
us are appropriate for such investigation, and the application for a cer- 
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tiorari to review them, on the ground that they are without legal warrant, 
should, therefore, be denied, 

It may be well to add that it is only when a license is revoked as the 
result of proceedings taken pursuant to the tenth section of the act of 
March 20, 1889, that the person holding the same is disqualified for a 
year thereafter from holding a license in this state. That penalty does 
not attach to the revocation of a license pursuant to the authority con- 
ferred by the act of May 6, 1889. 


— —- ~~ ee 


GEORGE J. STANFORD v. JOHN WERDER AND WIFE. 


(First District Court of Jersey City. 


Maintenance — Champerty — Barratry— 
Void contract.—1. Maintenance and champ- 
erty not in force in New Jersey. 

2. As to barratry—query. 

3. Where a person, not an attorney or 
eounsellor-at-law, solicits the prosecution 
ef an action at law, upon a contract that he 
will take charge of the case, pursue it to 
judgment, employ counsel, pay legal ex- 
penses, and advance money for household 


Opinion Filed January 19, 1897.) 


share of the recovery, with a clause that 
the party shall in no wise interfere with him, 
or seek interviews with, or allow himself to 
be interviewed by any person or persons, 
and particularly any person who might or 
should represent the defendant, or his 
several counsel, the contract is void as 
against public policy, and, being entire, no 
action can be maintained to enforce any 
part of it. 


expenses, pending litigation, and receive a 


Mr. H. V. Osborne for the plaintiff. 

Mr. M. T. Rosenberg for the defendant. 

Breve, J: This is an action brought to recover moneys advanced 
by the plaintiff to the defendants for their household expenses, pending 
the settlement or collection of an action at law in tort for injuries to the 
person of the defendants, received while riding on a car of the Consoli- 
dated Traction Company of New Jersey. 

The testimony is that the plaintiff, who is not an attorney or counsel- 
lor-at-law, is an adjuster of claims, or, as he expresses it, an adjuster of 
general claims in dispute. That he beard through the newspapers that 
the defendants bad been injured, and he thereupon went to Mr. Werder, 
whom he had not known before, and solicited the prosecution of the 
ease. That he had pursued the same course in other cases. 

The bargain he made with the defendants was, that he would take 
charge of their case, and either settle with or bring suit against the 
Traction Company, and in the latter case pursue it to judgment; that 
pending suit he would supply them with means for their household ex- 
penses, so far as was necassary for their comfort, and that out of the pro- 
ceeds of the settlement, he should be repaid such advances as he might 
have made for their living expenses, and should retain for his services 
and legal disbursements one half the settlement or recovery. And fur- 
ther, that the defendants should, in no wise, interfere with the plaintiff, 





STANFORD V, WERDER ANP WIFE. 57 


such as seeking interviews with, or allowing themselves to be inter- 
viewed by any person or persons, and particularly any person who 
might or should represent said Traction Company or its several counsel. 

The bargain was an oral one, but a power of attorney in writing, in 
the names of both the defendants, was given to the plaintiff, and signed 
by the husband, John Werder, in which, after constituting the plaintiff 
their attorney regarding the matter, the clause above quoted, with ref- 
erence to non-interference with the plaintiff, and against allowing them- 
selves to be interviewed, was added. 

Subsequently to the making of this power of attorney, the defendants 
settled with tae Traction Company and gave a release, or releases, to 
the company, independently of the plaintiff, and without his knowledge, 
and received the proceeds of the settlement, and did not account in any 
wise to the plaintiff for any share of the proceeds of the settlement. 

After the making of the bargain, and before the settlement, the plain- 
tiff had advanced to the defendants sundry sums of money for their liv- 
ing expenses, amounting in the whole to $189.50. For the part ad- 
vanced to John Werder they hold a written receipt and promise to pay, 
which promise is to pay as soon as the claim against the Consolidated 
Traction Company of New Jersey has been disposed of. 

This action is brought to recover the amount of these advances for 
living expenses No claim is made in the state of demand for any share 
of the proceeds by reason of services or legal expenses. 

The defense interposed by the defendants is that this contract, being 
of the nature above stated, is void on the ground that it is barratrous, 
champertous, for maintenance and against public policy. 

No dispute is raised by the defendants, or at least the defendant, John 
Werder, as to the receipt of the moneys sued for. 

From the admitted facts of the case, | am satisfied that it falls within 
the class of cases, which, under the ancient English statutes, was held to 
be void tor champerty, and also for maintenance, and that the bargain 
itself falls within the line of agreements which constituted barratry. 

If, therefore, the same law exists in New Jersey to-day that formerly 
existed in England, this contract, being entire, would be wholly void, 
and no recovery could be had. 

Maintenance is defined in the text-books as the officious assistance, by 
many or otherwise, proposed by a third person to either party to a suit, 
in which he himself had no legal interest, to enable them to prosecute or 
defend it. Story on Contracts, Sec. 588. 

Champerty is defined as a bargain for an interest in a share of the 
subject matter of a suit, in case it prevail, in consideration that the 
champerter advance money or carry on the suit at his own expense, and 
differs from maintenance in that maintenance did not involve any agree- 
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ment for an interest in the subject matter. Story on Contracts, Sec. 581. 

This suit being, therefore, not only for the furnishing of money for 
the purpose of prosecuting the suit, but also for an interest in its result, 
in case of success, must fall within both the definitions just given. 

In the case of Schomp v. Schenck, 11 Vroom 195, this question came 
before the Supreme court of New Jersey, and, in a very learned opin- 
ion, Chief Justice Beasley held in that case that the doctrine of main- 
tenance and champerty did not prevail in this state, and that a contract 
which, under the ancient English statutes, would have been void by rea- 
son of these defects, is, in the absence of fraud, no longer avoided for that 
cause. 

A barrator is defined to be a common mover, exciter or maintainer of 
suits or quarrels, 3 Archbald’s Crim. Prac. and Pleading, 630, and was 
indictable under the same class of ancient statutes. The reasoning of 
the Chief Justice on the subject of maintenance and champerty, which it 
is not necessary here to repeat, and an examination of his references to 
Judge Patterson, Mr. Griffith and the English common and statutory 
law, lead the mind irresistibly to the conclusion that barratry is no long- 
er a crime in New Jersey, any more than champerty and maintenance. 
And if this opinion were the only law on the subject, I should be driven 
to the same conclusion. 

I have taken some pains to inquire, and have ascertained, however, 
that indictments for barratry have been found and maintained and trials 
thereunder had, and sentences imposed for that crime in this county 
within a few years last past, and I do not feel, therefore, at liberty, sit- 
ting in this court, to rule that that crime no longer exists in New Jersey. 

There is this difference, however, as applied to this case, between 
barratry on the one hand and champerty and maintenance on the other. 
A barrator was not indictable under the ancient statutes for one act, but 
the indictment lay only against a common barrator, to constitute which, 
more than one act must have been proven. 

_ It will be readily seen by this situation that the crime of barratry ap- 

plied not so much to a single act or contract, or to the rights of parties 
as between themselves, as it did to the offense against the community, 
as contra-distinguished from the individual, and that it, therefore, would 
be a matter for the criminal courts alone. The element of barratry con- 
stituting champerty and maintenance being that part thereof which 
could be set up as a defense against a civil contract. 

I am, therefore, unable to hold in this case that this contract could be 
avoided on either of the three grounds thus far discussed. 

As to whether the contract is void as against public policy depends, 
to some extent, upon a different line of reasoning. Is it a thing which 
no one can lawfully do, and which has a tendency to be injurious to 
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the public, or against the public good? It would surely be held to be 
against public policy to make a contract which was illegal under the 
criminal statutes, but public policy changes from time to time, and what 
is void as against it in one age, is not void for the same reason in anoth- 
er; and, if the statutes which decreed a thing unlawful in the one be 
repealed or cease to be enforced in another, the defense of public policy 
therein would cease. 

This question, however, has been considered in the case of Key v. 
Vattier, lst Ohio 132, wherein the Supreme court of that state, after 
holding that anagreement of this nature for the bringing of suit is not void 
for champerty or maintenance, and declining to decide whether anagree- 
ment to give to the attorney a portion of the recovery for his fees is void 
as against public policy, nevertheless, holds that if such an agreement 
contains a clause that no compromise without the consent of the attorney 
shall be made, that clause renders the agreement void as against public 
policy ; so also Boardman & Brown v. Thompson, 25 Iowa 505; also 
Greenhood on Public Policy, p. 395 B. IV.; and cases therein cited. 

A similar doctrine has been held by the House of Lords of Great. 
Britain, in a case where a contract made in India was under discussion. 
Bam Coomes Coondoo v. Chunder Cante Mookerjee, 2 Appeal cases 166. 

These decisions seem to me to be plainly correct and uphold that 
well known maxim, ‘“‘ The law encourages the amicable adjustment of 
suits.” The object of the clause is to prevent the settlement by the par- 
ties of their differences, and to enable the intermeddler, by means of his 
control of the case and under penalty of litigation, to force the defend- 
ants to pay what he may deem proper, which may easily be a sum 
greater than the plaintiff is willing to receive, or than which the defend- 
ants ought to be called upon to pay, and it must be that it is against 
the policy of the law and the best interests of the community to make a 
contract intended to prevent parties from settling their disputes by 
compromise and without resort to the courts. 

The contract in question contains this clause, and I am satisfied, un- 
der the considerations above mentioned, that it is void as against public 
policy ; and the consideration of the contract being one, and the con- 
tract itself entire, | cannot escape the conclusion that this contract is 
void as against public policy. 1am, moreover, the more easily led to 
this conclusion in the case at bar by the fact that the plaintiff is not a 
licensed lawyer, but on the contrary, is a man who, without being 
amenable to the control exercised by the courts over members of the bar, 
has adopted the business of stirring up and fomenting litigation. 

This conclusion renders it unnecessary to consider any of the other 
elements of the case. 

Therefore, let judgment be entered for the defendants. 
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WILLIAM Z. LARNED v, REUBEN M. MANLEY. 
(Union Circuit Court,) 


The suit was brought upon a contract of guaranty made on the 5th 
day of June, 1889, between William Z. Larned, the plaintiff, and Reu- 
ben M. Manley, the defendant, concerning a certain coupon bond made 
by Luther C. Challiss to the Kansas Trust and Banking Company, which 
the plaintiff had purchased at the request of the defendant, conditioned 
for the payment in two years from June 1, 1889, of the principal sum 
of $25,000 with interest coupons attached, payable on the first days of 
December and June in each year, at the rate of 8 per cent. per annum, 
and a mortgage deed to secure said bonds and coupons upon 25 lots in 
Challiss Addition, City of Atehinson, State of Kansas. 

The words of guaranty were as follows: 

‘**[, Reuben M. Manley, party of the second part, in consideration of 
the premises and of one dollar, to me in hand paid by the said William 
Z. Larned, the party of the first part, hereby guaranteesto thesaid William 
Z. Larned, the payment of the said interest coupons as the same shall 
mature, and from and after the maturity of the last of said coupons, pay- 
ment of interest on said bond at the rate of eight per cent. per annum 
on the principal thereof, payable semi-annually until the said principal 
sum shall be fully paid. Payable in New York city. 


“And I guarantee to him the payment of the principal of said bond, 
to wit, the said sum of $25,000 within two years after the same shall, 
by its terms, mature and become payable. Payable in New York city — 
XXX. 


“And in case a foreclosure of said mortgage shall be required for its 


collection, I agree to pay and discharge all expenses of such foreclosure, 
and it he, said Larned, shall pay the same, to refund and repay the same 
to him on demand.” 

There was a foreclosure of mortgage and sale under decree, and the 
present suit was brought to recover the amount of the deficiency. 

The defendant filed seven different pleas setting up usury between 
the various parties to the bond and mortgage, and also usury between 
the plaintiff and the defendant. 

A motion was made by plaintiff to strike out the eighth, ninth, tenth, 
eleventh and twelfth pleas of the defendant, which were to the effect that 
the contract of guaranty ‘‘ was duly accepted by the said plaintiff and 
by his acceptance thereof it became his duty to use due diligence” to 
collect the money due on the coupon bond and institute legal proceed- 
ings tor its recovery and inform the defendant of any default of pay- 
ment, etc. This is the burden of the eighth plea. The ninth plea is 
similar, except that it alleges the contract of guaranty ‘* was executed 
and delivered and to be performed in the state of New York and is a 
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contract of the state of New York and that by virtue of the law of the 
state of New York it became the duty of the plaintiff upon the accept- 
ance of said guaranty to use due diligence and take all proper means to 
collect,” ete. The tenth plea is similar, except the allegation that the 
contract of guaranty was executed and delivered and to be performed in 
the state of Kansas, ete. 

Mr. Corra N. Williams for plaintiff. 

Mr. Thomas J. Lintott for defendant. 

The opinion of the court was delivered by 

Van SycKEL, J.: This is a motion to strike out the eighth, ninth, 
tenth, eleventh and twelfth pleas. The plaintiff was not bound to de- 
mand payment of the obligor or to use due diligence as in the case of 
mercantile transactions, hence he was not obliged to give notice of non- 
ixrs. of Sibley v. Stull, 3 Green 332. 


payment. A surety upon a 


bond can not by any act i” pais compel the obligee to sue the principal. 


Pintard v. Davis, Spencer 205. 
oner v. Watts, 15 Vroom 130. 


These pleas are not only so pleaded as to embarrass and delay 


Same case in error, 1 Zab. 632; Wag- 


the 


cause, but they are bad for duplicity, and show no legal defence, and 


must all be stricken out with costs. 


The guarantee is absolute and not conditional. 
Motion to add pleas is refused with costs. 


——_—_ 


MISCELLANY. 


NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

Rules adopted November term, 1896, as 
to writs of error under the act of March 12, 
1878. (Rev. Supp., p. 209.) 

1. In criminal cases punishable with 
death no writ of error shall be issued out of 
this court to the court in which judgment 
may have been rendered, unless (a) said 
writ be sealed with the affixed seal of this 
court and signed by the clerk or his assist- 
ant personally, nor unless (b) said writ be 
issued before the term of this court next 
after the rendering of judgment in the court 
below; nor unless (c) there be first filed 
with the clerk of this court a certificate 
signed by the Chancellor to the effect that 
he has refused to order a writ of error for 
the review of such judgment. 

2. Writs issued in contravention of either 
of the foregoing regulations shall be utterly 
void. 

3. If in any such case there be not suffi- 





cient time to bring in the hearing of the 
cause at the term of this court next after 
the rendering of judgment in the court 
below, according to the rules regulating 
ordinary writs of errors, 1t shall be the duty 
of the plaintiff in error to apply to this 
court on the first day of said term for such 
order as may be necessary to secure the 
hearing and determinations of the cause at 
said term. 
Dated December 2, 1896. 





THE GOVERNOR’S APPOINTMENTS. 


The Governor’s first batch of appoint- 
ments (all of which the Senate confirmed), 
including the following: Edward J. Ander- 
son, Supervisor of the State Prison, reap- 
pointed ; Amos Gibbs, member of the State 
Board of Assessors, in place of David Baird 
of Camden; General Bird W. Spencer, re- 
appointed to a place in the same board; J. 
Frank Fort, Law Judge of Essex county, to 
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succeed Andrew Kirkpatrick; Wilbur A. 
Heisley, Long Branch, to be Prosecutor of 
the Pleas of Monmouth county; Henry 
Huston, Law Judge of Sussex county ; James 
8S. Erwin, Judge of the Second District 
court of Jersey City; George L. Smith of 
Essex, Commissioner of Game and Fisheries ; 
Aaron Carter of Essex, George C. Maddock, 
Edward H. Stokes, and Patrick J. Fitzgib- 
bons of Mercer, to be trustees of the Girls’ 
Industrial School at Trenton. 

More recently he appointed the following, 
which have been confirmed : 

For Justice of the Supreme court, Ben- 
net Van Syckel; Judge of the Camden 
county court, E. Ambler Armstrong; Judge 
of the Gloucester county court, John S. 
Jessup; District court Judge of the city of 
Passaic, William W. Watson. 

[Justice Van Syckel was first appointed 
to the Supreme court bench in 1869, and is 
therefore now entering upon his fifth term 
He was first appointed by Governor Ran- 
dolph. If he lives till the expiration of 
the seven-year term for which Governor 
Griggs has appointed him he will have 
serveu thirty-five consecutive years on the 
Supreme court bench. } 





PUBLISHERS SELL OUT. 

A change has occurred in the manage- 
ment of the Edward Thompson Law Pub- 
lishing Company, of Northport, Long Island. 
Mr. Thompson, who was the president, and 
Edward Pigeon, the secretary, have retired, 
It is said they have sold out their interests 
to a Chicago syndicate; and that Mr. 
Thompson gets $300,000 for his share, and 
$100,000 is the amount said to have been 
given Mr. Pigeon for his interest. The 
other officers remain with the company. 





BUREAU INCORPO- 
RATES. 


BARRISTERS’ 


Articles of incorporation have been filed 
with the Secretary of State by a company 
to be known as the Barristers’ Bureau, with 


a principal office at Camden. The author- 
ized capital stock is $10,000, divided into 
$50 shares, and business will be begun with 
$1,000. The incorporators, with the num- 





ber of shares held by each, are as follows: 
John Houston Merrill, Philadelphia, 10; 
Earl B. Putnam, Philadelphia, 9, and 
George A. Vroom, Camden, 1. The object 
for which the company is formed is “ to as- 
sist lawyers in preparing cases by furnish- 
ing memoranda of authorities or arguments 
upon questions of law, and to perform for 
lawyers any other work of a professional 
character.” In other words it is to help 
lawyers who cannot help themselves, and 
to make the road to legal fame more easy ! 





LAWS OF 1894, CH, 335. 


Regarding our item in the January JourR- 
NAL in reference to the chapter named 
above, one of the Vice-Chancellors of the 
state writes: “ Regarding your item in 
January number that L. 1894, Chap. 335, 
par. II, 81, was not properly on statute, etc., 
I have examined the original act in Secre- 
tary of State’s office. It is there and prop- 
erly there. But Chap. 336, p. 519, re-enacts 
the section and omits Par. II, and was in- 
tended to be a repealer.” 





HUMORS OF THE LAW, 


The “intelligent compositor” often 
touches up the written arguments of coun- 
sel with startling effects. Senator Daly re- 
cently had a cause wherein one of the errors 
assigned for a reversal was, that the court 
had capriciously excused a juror. After cit- 
ing numerous authorities the learned Sena- 
tor’s brief concludes with this samming-up: 

“These cases establish the principle that 
reasonable cause must be shown to execute a 
juror.” 





CITING GENERAL STATUTES, 


Some discussion has been going on among 
counsel as to how the new General Statutes 
should be cited. The practice of the bench 
is unifying on this mode: “Gen. Stats.,” 
and it will probably be generally adopted, 
although the plain “‘G. 8.” is to be seen in 
the opinions now and again. 

It is somewhat curious, however, that in 
Massachusetts, where the compilation of 
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their laws have been called “General 
Statutes,” for many years, the official cita- 
tion is “Gen. Sts.,” or sometimes “ G. Sts,” 

In England the method of citation of 
both statutes and reports 1s fixed by rule of 
court; but it need hardly be added that the 
present series of English reports are cited 
in the most outlandish style possible to 
devise. 





ATLANTIC CiTY’S NEW COURT. 


An ordinance creating a district court in 
Atlantic City was introduced into council, 
and passed first reading. The court is to be 
created under the act allowing cities under 
20,000 population to establish a court for 
the trial of civil suits only, involving issues 
of less than $300. The ordinance creates a 
new judgeship to be appointed by the Gov- 
ernor, salary not fixed. It will be in the 
neighborhood of $1,200 or $1,500. 


BOOK NOTICES. 


THe AMERICAN Dicest. (Annual 1886). 
A Digest of all the Decisions of all the 
United States Courts, the Courts of Last 
Resort of all the States and Territories, 
and the Intermediate Courts of New York 
State, Pennsylvania, Ohio, Illinois, Kan- 
sas, Missouri, Texas and Colorado, U. 3. 
Court of Claims, Court of Appeals and 
Supreme Court of the District of Colum- 
bia, etc., as Reported in the National Re- 
porter System and elsewhere, from Sep- 
tember 1, 1895, to August 31, 1896. With 
Notes of English and Canadian Cases, etc., 
a List of the Reports Included, a Table 
of the Cases Digested, and a Table of 
Cases Overruled, Criticized, Followed, 
Distinguished, ete., During the Year. 
References to the State Reports given by 
an Improved Method of Topical Citation. 
Prepared and Edited by the Editorial 
Staff of the National Reporter System. 
St. Paul, Minn. West Publishing Co. 
1896. 


This volume contains 3,175 pages. It 
begins with the Table of Reports included 
in the American Digest of 1896. This is 
followed by the table of contents in the 
American Annual Digest for 1896, showing 
also the number of paragraphs under each 
main head. This table isarranged in alpha- 
betical order, and is of value. There is no 
question but that the law as reported and 





stated in this book is of as great value to 
the profession as any work which can be 
published, and it represents in fact a digest 
to all the reported law of all the Courts of 
Record in the United States for the period 
covered ; and when one recalls the laborious 
work of ten or fifteen years ago in axamin- 
ing the State digests and the various State 
reports whenever a brief had to be prepared, 
he cannot but wonder at the great and 
real advance which has been made in the 
publication of law books. As a digest, none 
but one familiar with the preparation of law 
books, the arrangement of topics under the 
various sub-heads, and all the machinery 
connected with the making of an ordinary 
mechanically arranged book, can appreciate 
the tremendous work involved in the bring- 
ing out of a book like the present digest. 
Take, for instance, the subject of pleading, 
which is sub-divided under fifteen headings. 
Under these headings one hundred and 
fifty-two subjects are discussed, and under 
each subject there may be found cited from 
three to ten or fifteen cases. In addition to 
this a large number of cases cited in former 
digests under the same heading are referred 
to, thus making this volume in reality a 
reference for all the law digested in this 
series of digests since the year 1892. 


A TREATISE ON THE LAW OF FRE INsuR- 
ANCE, with a Philosophical and Ana- 
lytical Discussion of Leading Cases. By 
D. Ostrander. Second Edition. Revised 
and Enlarged. West Publishing Co., St. 
Paul, Minn. 1897. 


The first edition of this book was issued 
in 1892. It isa valuable work on the law 
of fire insurance. Much of the litigation on 
questions of insurance arises from the in- 
definite or general provisions which are 
found in the ordinary contract of insurance, 
and the interpretation of these policies has 
formed a considerable portion of the liti- 
gated cases on questions of insurance, 
which come up before our courts. The 
large number of cases, involving questions 
of insurance, which are decided annually, 
can be best judged by examining Finch’s 
Digest of Insurance Cases, issued annually, 
and in which some four hundred cases are 
digested. 

The purpose of the plan of this book is 
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to present not only the decisions, but to ex- 
plain as far as possible the more compli- 
cated and less understood questions which 
arise in the construction of the insurance 
contract, and also the illustration of the 
legal rules and principles by the use of 
cases decided, both in the English and 

American courts. The plan adopted by Mr. 

Ostrander enables a man to examine with- 

out the help of digests or other special text 

books, everything of importance that has 
been decided upon any given question of 
insurance law, and the analytical discussion 
of the leading cases instructs as well as 
lightens the labor of the practitioner. The 
notes contain citations from the most recent 
reports, and so far as we have been able to 

ascertain, contain references to all the im- 

portant cases which have been decided 

since the publication of the first edition of 
this work. 

GENERAL Dicest oF Decisions of the 
Principal Courts in the United States, 
England and Canada. Includes all 
officially reported cases, and all cases not 
to be officially reported, which were first 
published between September 1, 1895, 
and July 1, 1896. Refers to all reports 
official and unofficial. Volume 1. New 
Series. Lawyers’ Co-Operative Publish- 
ing Co., Rochester, N. Y. 1896. 


This is the first volume of a new series of 
Digets, and isin reality a Digest only of 
cases which have been officially reported. 
A supplement to this Digest is issued with 
this volume, but under separate cover, and 
in this supplement appear the cases which 
have not been officially reported. As soon 
as any of the latter cases are officially re- 
ported, they will appear in a subsequent 
publication, similar in form to volume one. 
The supplement is only for temporary use. 

The Digest consists of paragraphs such 
as usually appear in Digests of this nature, 
which state in brief and terse form the sub- 
ject matter decided by the court. A list of 
reports, federal, state, district and territo- 
rial, appears in the front of the book. This 
is followed by a list of official reports and 
reporters, and in both lists appear the ab- 
breviations under which the reports have 
been cited. The subject matter contained in 
the volume has been arranged very much 





on the plan of the General Digests, and 
the type used and the arrangement of the 
sub-divisions are also much on the same 
plan. The distinction which exists, how. 
ever, is that before noted, namely, the pub- 
lication of cases officially reported, and 
those not officially reported in separate 
volumes. The book contains a carefully 
prepared table of cases digested, as well as 
one of cases criticized. 


BLACKSTONE’S COMMENTARIES, by Sir Wil- 
liam Blackstone. No.1 of Vol. I ot the Edu- 
cational Law Series. Edited by Hon. 
William Draper Lewis. Rees Welsh & Co., 
Philadelphia, Pa., 1897. 

Messrs. Rees Welsh & Co. have begun: 
what they call the “ Educational Law Se- 
ries,” published on the first of each month, 
at the subscription price of $10 per year. 
They begin with Blackstone, probably be- 
cause that is the foundation of all modern 
law, and they doubtless expect to continue 
with works of the same imperatively useful 
nature. Of course every well-regulated law 
office has a Blackstone, but not all Black- 
stones are as useful as this edited by Dr. 
Lewis, where “all text-book writers in the 
United States and England who have re- 
ferred to Blackstone in their works are cited 
in the footnotes ;” and where a reference to 
Blackstone in every reported case is given 
with name of case, date, volume and page ; 
this monthly part consisting of nearly 500 
pages, and comprising the first book of 
Blackstone, which in new type presents a 
handsome appearance and is prefaced with. 
acharming portrait of the wonderful law 
writer, whose name is synonymous with law 
in the whole civilized world. 


GENERAL DIGESTAMERICAN AND ENGLISH. 
Supplement. Volume 1, New Series. 
Cases not Officially Reported. Quarterly 
Advance Sheets. No. 1 Extra. Law- 
yers’ Co-Operative Publishing Co., Ro- 
chester, N. Y. 


This supplement consists of about 1200 


pages, and in paper form. This is the 
digest referred to in the above review, and 
is valuable in that it distinguishes the cases 
reported herein from those which are re- 
ported in the regular volume of officially 
reported cases. 
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